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Liability 
 
FORESEEABLE RISK 

 

LOWDON v JUMPZONE LEISURE UK LTD [2015] EWCA Civ 586 

Facts: The Defendant operated a ride called ‘the hyper jump’, whereby the customer would 

be strapped into a harness with elastic ropes on each side. The normal procedure was that 

the operator would countdown from three and then release the customer, thus propelling 

him or her into the air, with them bouncing up and down for a matter of seconds. 

The Claimant’s case was that he was released without warning and as a result, it was said 

that he suffered a loss of vision and a dissection of the vertebral artery. 

The Judge found that the Claimant had been released without warning (a finding that went 

unchallenged) and that as a result, he had suffered injury. The Defendant was liable since 

their own guidelines highlighted the possible risk of death if proper procedures were not 

followed (which included asking the customer whether or not he or she was ready). 

The Defendant appealed on the basis that the Judge had relied too heavily on their own 

guidelines. The ride had been used by thousands of customers for many years, and without 

any incident. On that basis, it was argued that it was not reasonably foreseeable that a 

customer who was properly strapped in could be injured as a result of being released 

without warning. 

Held: It was wrong to say that the Judge had relied too heavily on the company’s own 

guidelines. Indeed, it was expressly admitted that those guidelines existed to reduce the risk 

of injury to participants. Furthermore, the expert evidence directly supported the 



 

proposition that there was an increased likelihood of injury if the customer was not warned 

to brace themselves before launch.  

As to previous accidents, neither party had engaged in an analysis about the extent of any 

injuries on similar rides. The absence of any previous injuries did not therefore demonstrate 

that an injury was not reasonably foreseeable per se. A number of factors could have 

contributed to the apparent lack of previous incidents. For example, soft-tissue neck injuries 

rarely presented themselves until several hours after an accident and customers might not 

want to complain about short-lived symptoms. The appeal was dismissed. 

Comment: The case is a good reminder that the Defendant’s own guidelines will often 

be strong evidence of negligence, whereas a simple lack of previous injuries, generally, is 

not. 

 

ROAD TRAFFIC ACCIDENTS 

 

HORNER V NORMAN [2015] EWCA CIV 1005 

Facts: A collision occurred when the Claimant ran across a dual carriageway. He alleged 

that the Defendant driver had been negligent in that she failed to apply her brakes as 

quickly as she should have, or in the alternative, without sufficient force.  

The Claimant’s case depended almost entirely upon the condition of the road surface and 

relied upon expert evidence establishing that the coefficient of friction for a damp road was 

0.65, but would be lower if there were icy patches (around 0.2 to 0.35). The fact that the car 

had come to a halt within a few yards of the collision, having been travelling at least 25mph, 

showed that the coefficient of friction had been of the order of 0.65. The absence of 

braking, it was said, was therefore the reason for the collision. 

The Judge however found that there was ice on the road and that 0.35 ‘might be nearer the 

mark’.  He concluded that the driver had braked as hard as she could. 

The Claimant appealed on the basis that there was an insufficient basis for the finding of a 

coefficient friction of 0.35, and that there were patches of ice.  

Held: Judges were right to be sceptical about whether it was appropriate to use a purely 

mathematical analysis to determine liability. The Claimant’s calculations rested upon a 

number of assumptions, none of which were sufficiently clear to compel the Judge to accept 



 

the analysis. For example, ‘a few yards’ was far too imprecise, and a reaction time of 0.7 is 

the average reaction, but it might well have been different at the time. 

The question for consideration was whether the Defendant had failed to act in accordance 

with the standards of a reasonably competent and careful driver. The Judge accepted the 

Defendant’s evidence, as well as that of an independent witness, that there was nothing 

else that she could have done. Furthermore, having found that there was ice on the road, it 

was impossible for him to be satisfied that the coefficient was as high as 0.65. 

 

MARIA SABIR (BY HER LITIGATION FRIEND, THE OFFICIAL SOLICITOR) V NANA O SEI-

KWABENA [2015] EWCA CIV 1213 

Facts: The Claimant exited her car a few metres away from a pedestrian crossing in a busy 

suburban area, and walked to the back of her car. When she turned to look down the road 

she saw the Defendant’s vehicle approaching at a normal speed. The Defendant, although 

he had a clear view, did not see the Claimant. When she was around four metres into the 

road he hit her, causing serious injuries. The Claimant, although she had seen the 

Defendant, was found to have misjudged the Defendant’s position. The first instance Judge 

held that liability should be apportioned 75/25 in the Claimant’s favour and the Defendant 

appealed. 

Held: The Court of Appeal reminded itself that in order for a finding of contributory 

negligence to be made, there needed to be a degree of both causative potency and moral 

blameworthiness. Motorists would always carry a high level of causative potency because a 

vehicle would do more damage to a human than vice versa. That was also relevant to the 

level of moral blameworthiness that would attach to the driver’s actions. 

Although it was submitted by the Defendant that pedestrians should take a greater share of 

the blame if they step in front of a vehicle, the position in law was not as ‘bold’ as that. This 

was not a case where, for example, the Claimant had taken a ‘deliberate’ risk, in so far as 

she had not stepped into the road where an accident was likely to occur. 

The Claimant had not put the motorist in a dangerous or emergency situation. The only way 

in which she was blameworthy was that she had misjudged her own safety. In contrast, the 

Defendant failed to see the Claimant when she was there to be seen. The Judge’s 

assessment was reasonable, and therefore not to be interfered with. 



 

PUBLIC LIABILITY 

 

RXDX (BY HIS MOTHER AND LITIGATION FRIEND DXSX) V NORTHAMPTON BOROUGH 

COUNCIL AND DXDX [2015] EWHC 1677 (QB) 

Facts: The Claimant (a six year old at the time) visited a leisure centre run by the Local 

Authority. His Father and older Brothers, present at the time, could all swim. The Claimant, 

however, could not. He was found at the bottom of the pool by another swimmer and taken 

to the lifeguard for resuscitation. Although the Claimant survived, he suffered a significant 

brain injury as a result.  

The CCTV revealed that the Claimant had become separated from his family, and one 

minute later had entered into the pool. He was lifted from the pool three minutes after 

entering. 

It was alleged that the Local Authority was vicariously liable for the failures of the four 

lifeguards on duty at the time, who failed to supervise the pool and failed to exercise 

appropriate vigilance over the Claimant. The Defendant took Part 20 proceedings against 

the Claimant's Father for failing to exercise proper parental care. 

Held: According to the Health and Safety Commission it was good practice to divide pools 

into zones, with each zone being continuously scanned both above and below the surface. 

Furthermore, it was International practice that a lifeguard should be able to reach any 

incident within 20 seconds. 

Importantly, none of the lifeguards gave evidence. However, the CCTV showed that they 

were never more than seven metres away from the Claimant, who was within the zone of 

two of those lifeguards. The lifeguards had failed to identify him as a child at risk and failed 

to keep him under observation. Accordingly, the Defendant was liable. 

The Claimant’s father admitted fault but Judgment was not entered against him since he 

had no insurance and was not a man of means. If the circumstances changed it might be 

appropriate to revive the claim against him. 

 

 

 



 

Travel Law 

 

(1) JUNE VANN (BY HER LITIGATION FRIEND NICHOLAS PLAPPERT) (2) ALEX VANN 

(EXECUTOR OF THE ESTATE OF MARTIN VANN, DECEASED) (3) JULIA PLAPPERT (EXECUTOR 

OF THE ESTATE OF MARTIN VANN, DECEASED) v OCIDENTAL-COMPANHIA DE SEGUROS 

SA [2015] EWCA Civ 572 

Facts: Mr. and Mrs. Vann were on holiday in Portugal and had been out for dinner with 

their (adult) children and partners. After leaving, they crossed the road in order to get to 

their car. As they did so, the approaching Defendant driver saw them and applied his brakes. 

He was, however, unable to avoid either Mr. or Mrs. Vann. Mr. Vann died and Mrs. Vann 

was left with severe disabilities. Claims were brought by Mrs. Vann, her children (as 

executors on behalf of Mr. Vann’s estate), and her children in their own right, who claimed 

for psychological injuries. 

Rome II dictated that the applicable law was Portuguese law, which allowed the Court to 

make a finding of contributory negligence where both parties were at fault (the principles 

being essentially the same as in English law). 

The first instance Judge held that the Defendant driver was travelling too fast in all the 

circumstances. Conversely, it was safe for the family to cross when they did, and therefore 

they had not failed to keep a proper lookout. 

The Defendant appealed, submitting that having found that the driver’s headlights were on, 

the Judge should have concluded that Mr. And Mrs. Vann ought to have seen the car in time 

to avoid the accident. 

Held: The Court of Appeal had to proceed on the basis of the primary findings of fact made 

by the first instance Judge. However, the conclusion that Mr. and Mrs. Vann were keeping a 

proper lookout was not a primary finding of fact. It was an inference that the Judge had 

drawn from the primary findings that he had made, and was not an inference that was 

permissible in the circumstances. 

On the basis of both of the experts’ evidence, the parents could only have just stepped into 

the road as the car came into view. The car would have been visible had they looked, and 

could have been heard as well. They ought therefore to have noticed the vehicle 



 

approaching before they reached the middle of the road. Unfortunately however, they 

remained oblivious, and a 20% reduction on account of contributory negligence was made. 

Comment: An uninteresting case in most respects, but a good reminder of the difference 

between an inference (which is appealable) and a primary finding of fact (which usually is 

not). 

 

Causation 

 

SAUNDERSON AND OTHERS V SONAE INDUSTRIA (UK) LTD [2015] EWHC 2264 (QB) 

Facts: 16,000 Claimants sought damages after a fire at the Defendant’s premises. It was 

alleged that they were exposed to an amount of smoke sufficient enough to cause them 

injury. The group complained of a range of symptoms involving their respiratory tracts, their 

eyes and their skin. 

Questionnaires were completed as part of the litigation process, which detailed the onset 

and progress of the Claimants’ symptoms. However, save for one Claimant, there were no 

contemporaneous medical notes recording either a complaint about the fire or linking 

symptoms to the fire. Breach of duty was admitted but the existence and causation of 

actionable injury remained in dispute. 

The Court tried twenty test cases from the group litigation. 

Held: It was ‘conceptually incoherent’ to speak of the smoke making it ‘more probable’ that 

a Claimant might have suffered injury, or that the risk was increased. The issue was a binary 

one, the question being whether or not a Claimant, on balance, sustained an injury as a 

result of the exposure. The doctrine of ‘material contribution’ as per Fairchild applied to two 

situations only: firstly where there were two or more tortfeasors, and medical science could 

not say which of the two caused the injury, or secondly, where there was one tortfeasor and 

two potential causative agents (one ‘guilty’ and one ‘innocent’) but it could not be proved 

which one caused the injury.  

It was incumbent upon the Claimants to prove that they were within the ‘relevant envelope’ 

of material risk as that concept was properly understood. A Claimant was at risk only if they 

could prove exposure at a level that was capable of causing personal injury. However, a 



 

‘transient, trifling, self-limiting, and reversible’ reaction to an irritant was not an actionable 

injury. 

Comment: Mr. Justice Jay went on to strongly condemn the practise of the solicitors 

representing the Claimants. If there really had been injury to 16,000 people in the 

surrounding area one would expect newspaper reports, TV coverage and complaints to the 

Local Authority. None of that was present. The questionnaires asked a series of leading 

questions and there was evidence of pop-up shops and cold calling. The Judgment was  

sent to the Solicitors Regulatory Authority for investigation. 

 

Quantum 

 

PUBLIC FUNDING 

 

BEN HARMAN (A CHILD BY HIS MOTHER AND LITIGATION FRIEND JOANNE HARMAN) V 

EAST KENT HOSPITALS NHS FOUNDATION TRUST [2015] EWHC 1662 (QB) 

Facts: The Claimant (a 14 year old boy) brought a claim against the Defendant for injuries 

arising out of the mismanagement of his birth. He suffered from autism, had a severe 

cognitive impairment, and as a result, was moved into a residential care home. A year after 

moving into residential care the Local Education Authority agreed to fund the placement, 

with the plan being for him to remain there until the age of 25. The parents, however, 

wished for the care home fees to be paid for by the Defendant, despite the fact that both 

care experts and the Trust were confident that funding would remain in place. The Trust 

contended that there was no reason that they should assume the responsibility contended 

for, since there would be no loss (it being agreed that the funding would remain in place in 

any event). 

Held: The effect of Peters v East Midlands SHA was that the Claimant was entitled to 

pursue the care claim regardless of the Statutory obligations of the Local Authority.  

By presenting the situation on the basis that the Local Authority would continue to pay the 

fees, the Trust was misstating the position. Funding would cease if the parents did not claim 

for it, and if no further claim for funding was made. The Claimant was free to pursue the 



 

Defendant for that funding, and in this instance the parent’s desire to take private funding 

was entirely genuine. There was no need for the court to adjudicate on whether or not that 

preference was reasonable. 

 

FUTURE LOSS OF EARNINGS 

 

BILLET V MINISTRY OF DEFENCE [2015] EWCA CIV 773 

Facts: The Claimant suffered a non-freezing cold injury to his feet and hands whilst in the 

Army, and left the following year for reasons unconnected to his injury. He was earning as 

much in his job as a lorry driver as he previously was, but claimed for future loss of earning 

capacity on the basis that he would be at a disadvantage on the open labour market if he 

lost his present employment. 

The Defendant contended for a Smith v Manchester award, whilst the Claimant contended 

that Ogden tables A to D should be used. The Judge held that since the Claimant could ‘only 

just’ be categorised as disabled, the Ogden tables should be used, but should be adjusted to 

reflect the low level of disability.  

The Defendant appealed on the basis that a) the judge was wrong to categorise the 

Claimant as disabled, and b) that the approach to the assessment of future loss was 

incorrect. 

Held: The Judge was correct in categorising the Claimant as disabled, despite the fact that 

he was medically fit for deployment anywhere in the world. The effect on his life was not 

trivial, since there were a number of things he could not do in the cold without restriction. 

The realities of the situation did mean that a ‘swingeing increase’ would need to be made to 

the table B disability reduction factor. However, determining the level of increase was such 

a broad-brush judgment, that in fact it became no more scientific than a Smith v Manchester 

award. In this instance therefore, that was the appropriate award to make. 

 

 

 

 



 

THE ‘BUT FOR’ LOSS 

 

REANEY V (1) UNIVERSITY HOSPITAL OF NORTH STAFFORDSHIRE NHS TRUST (2) MID 

STAFFORDSHIRE NHS FOUNDATION TRUST [2015] EWCA CIV 1119 

Facts:   In December 2008 the Claimant was diagnosed with transverse myelitis. She failed 

to recover, and became paralysed below the mid-thoracic level. Her condition was not 

caused by any negligence. She would need 7 hours of care per week, which would then rise 

to 35 hours per week after the age of 75.  

However, during a period of extended hospitilisation she developed a number of deep 

pressure sores (grade 4) with consequent infection of the bone marrow, hip dislocation, 

contractures of the lower limbs and increased lower limb spasticity. As a result of the 

Defendant’s negligence the reality was that the Claimant now needed care 24/7. 

Foskett J held that if a Defendant makes a Claimant’s condition worse, then she must be 

compensated for the entirety of her worsened condition. In this instance, the Defendant’s 

negligence had made the condition materially and significantly worse and therefore they 

were liable to compensate for Claimant’s entire care package. 

Held: The conventional and correct approach is that the Defendant is liable to compensate 

the Claimant only to the extent that the Claimant’s needs have been increased. That was the 

approach in Steel v Joy [2004] EWCA Civ 576. In that case D1’s negligence accelerated the 

symptoms of spinal stenosis by 7 to 10 years. D2’s negligence also would have accelerated 

the symptoms by 7 to 10 years, but also caused a flare up for between 3 to 6 months as 

well. D2 was therefore liable for the flare up only. 

In short, if the Defendant has caused the Claimant to have ‘more of the same’ needs, then 

they were liable to compensate only for those additional needs. However, if the needs were 

qualitatively different from the pre-existing needs then they should be compensated for in 

their entirety. 

 

 

 

 

 



 

Jurisdiction 

 

(1) MAPFRE MUTUALIDAD COMPANIA DE SEGUROS Y REASEGUROS SA (2) HOTELES 

PINERO CANARIAS SL v GODFREY KEEFE [2015] EWCA Civ 598 

Facts: The Claimant suffered severe personal injuries whilst staying at the Defendant’s 

hotel, and issued against the insurer. Proceedings were issued under Article 11 (2) of the 

Judgments Regulation, which provided an exception to the usual rule that the Defendant’s 

domiciled state would have jurisdiction for matters relating to insurance. Although it was 

accepted that there was English jurisdiction, the insurer averred that there was a cap on its 

liability to compensate the Claimant. 

In light of the insurer’s stance, the Claimant joined the hotel under Article 11 (3) in order to 

recover any excess that the insurer would not cover. The hotel sought an order that the 

English Court had no jurisdiction to try the claim against it, asserting that that claim was a 

matter of tort law and not insurance. 

The application for such an order was refused, and refused again on appeal. The Defendant 

appealed to the Court of Appeal contending that Article 11(3) did not apply to the 

Claimant’s proposed claim against it, since it was a claim in tort for the uninsured excess, 

and therefore fell outside the scope of Art.11 (3).  

Held: As per Odenbreit, the Judgment Regulation had to be construed purposively and 

with regard to the aim of affording protection to the weaker party. Given that aim, there 

was no justification for limiting Article 11 in the terms that the second defendant contended 

for.  Such a restriction in respect of Art.11 (2) had been expressly rejected by the CJEU. 

There would therefore be no logical reason for imposing it in respect of Art.11 (3) only. 

Moreover, there would clearly be a risk of irreconcilable Judgments in England and Spain if 

the hotel was not joined as a party, and proceedings were started or continued against it in 

Spain.  

 

 

 

 

 



 

Procedure/Costs 

 

PRE-ACTION ADMISSIONS 

 

CAVELL V TRANSPORT FOR LONDON [2015] EWHC 2283 (QB) 

Facts: In October 2011 the Claimant (a cyclist) fell from his bicycle at a point where the 

cycle path joined the bus lane. When the paramedic arrived he told the Claimant that he 

had fallen due to ‘uneven ground’. Later, in 2012, he emailed TfL alleging that in fact, it was 

‘a pothole’ that had caused him to fall. Liability was denied on the basis that the inspection 

records had not identified any defect present at the time.  

However, the Claimant then sent in photographs dated July 2013 showing that there was an 

unrepaired pothole where he fell. When solicitors made contact with the Defendant, there 

was an admission of liability almost immediately. 

The issue was whether the Defendant should be granted permission to withdraw the pre-

action admission of liability, on the basis that the inspection records showed no such defect 

at the time. 

Held: Although the inspection records at the time of the accident indicated that no defect 

was present, they would carry more weight if in fact the defect was not still present in 

November 2013 (which it was).  

Looking at the factors in CPR PD14 7.2, no explanation was offered for the erroneous 

admission. It was made after a lengthy review of the evidence and there was no new 

evidence that undermined that proposition and it was not in the interests of the 

administration of justice to allow the admission to be withdrawn. 

The application to withdraw the admission was therefore refused. 

 

 

 

 



 

QUOCS 

 

CASSELDINE V DIOCESE OF LLANDAFF BOARD FOR SOCIAL RESPONSIBILITY (A CHARITY) – 

CARDIFF COUNTY COURT, DJ PHILLIPS (REGIONAL COSTS JUDGE), 3RD AUGUST 2015 

Facts: Having failed in her claim for personal injuries there was a dispute as to whether the 

Claimant was entitled to QUOCS protection. The Defendant objected to the application of 

QUOCS on the basis that she had entered into two CFAs with two separate sets of solicitors. 

It was submitted that since the first CFA with her first set of solicitors was a pre-April 2013 

CFA, that she was not entitled to the benefit of QUOCS protection. 

Held: It was held that proceedings were never commenced in relation to the first CFA, but 

only in relation to the second. Therefore the relevant CFA was the second, post April2013 

agreement, and in turn it was therefore right that the Claimant should be afforded the 

protection of qualified one-way costs shifting. 

 

FIXED COSTS 

 

QADER AND ORS V ESURE SERVICES LTD, HHJ GRANT (BIRMINGHAM TCC) 15TH OCTOBER 

2015 

Facts: The Claimants were involved in a RTA. It was alleged that the Defendant driver was 

negligent in that she had driven into the back of their car. Conversely, the Defendant alleged 

that the Claimant driver braked deliberately, despite there being no traffic, and that all of 

the claims made were fraudulently. The value of the claims was between £5,000 and 

£15,000 in total. 

The case was allocated to the multi-track and listed for a CCMC. However, at the CCMC it 

was held that CPR45.29A fixed costs applied, since the matter no longer continued under 

the RTA protocol. The Claimant appealed on the basis that i) the Judge had failed to 

interpret CPR 45.29A in a ‘purposive manner’ and ii) that the Judge had failed to interpret it 

in light of the overriding objective. 

Held: The text of the rule is quite clear. It states that fixed costs will apply when a claim is 

started under the RTA protocol, but ‘no longer continues under that protocol or the stage 3 



 

procedure’. Since the text was clear, there was no need or requirement to ‘interpret’ the 

rule. 

 That conclusion was strengthened by the fact that: 

a) the wording of the RTA protocol itself stated that it would apply where the small 

claims track would not be the normal track for the claim. It did not state that the 

protocol applies to claims proceeding on the fast track only; and 

b) CPR 3.12 (1) (c) expressly contemplates the existence of proceedings on the multi 

track ‘where the proceedings are the subject of fixed costs’; and 

c) The heading of table 6B within CPR 45 is ‘fixed costs where a claim no longer 

continues under the RTA protocol.’ Again, there was no wording suggesting that the 

table was exclusive to the fast track only. 

Furthermore, even if the the wording was not clear, there was nothing particular about a 

fraud RTA case that warranted it escaping from the fixed costs regime. Whilst the Claimants’ 

probity would be explored, and there would be consideration of some documents, the 

overall nature of the case could still be described as a low value personal injury claim arising 

out of a RTA. 

 

 

 

 

 

 

 


